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On the Constitutive Requirements of Administratively
Punishable Acts

Wu Xiangwei
Macau University of Science and Technology, Macau, China

Abstract: The constitutive requirements of an administratively punishable act serve as a theoretical
model for determining whether a specific act by an administrative relative person ought to be subject
to administrative punishment. This model forms the theoretical basis for constructing the legitimacy
of administrative enforcement actions. This article begins by clarifying the fundamental concept of
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an administratively punishable act, elucidating its formal illegality and substantive illegality, and
further developing the concept of its deserving of sanction. Building on this foundation, the article
summarizes academic research referencing the system of constitutive elements of crimes. Through a
comparative study of the fundamental relationship between criminal punishment and administrative
punishment, it proposes that the model of constitutive requirements for administratively punishable
acts should be constructed based on a hierarchical theory. Specifically, the article argues that
the basic content of the constitutive requirements should include a hierarchical judgment of the
illegality of the relative person’s act and a hierarchical judgment of the culpability of the relative
person as an individual. The judgment of illegality encompasses both formal and substantive
illegality assessments, corresponding respectively to the formal illegality of the administratively
punishable act and its deserving of sanction. The judgment of culpability includes the administrative
relative person’s capacity for responsibility and the conditions for liability to bear administrative
punishment, corresponding to factors such as the relative person’s physiological conditions and
subjective fault (intent or negligence)

Keywords: Administrative punishment; Administratively punishable act; Criminal punishment;
Constitutive requirements
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