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Abstract: The objectives provides by the Anti-Monopoly Law of China and its Judicial Interpretation
concerning antitrust damages actions are too general. They cannot be achieved directly by the antitrust
damages action, and in turn, such ultimate and general objectives by no means provide clear guidance
for the construction and application of an effective antitrust damages action system in China. More
importantly, the clarification of direct goals actively pursued by the antitrust damages action in
China could also provide a benchmark to assess the appropriateness of the specific antitrust litigation
measures to be applied in China. This article aims to clarify the direct goals of the antitrust damages
action for breaches of the Anti-Monopoly Law of China and the role they should play in the effective
enforcement of the AML, since the goals will affect the specific measures and policy choices-making
in terms of antitrust private enforcement measures.

Key words: Anti-Monopoly Law of China, EU Competition law, Damages actions, Private enforcement.
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1 Provisions on Several Issues Concerning the Application of Law in Dealing with Civil Dispute Cases
Arising from Monopoly Conduct was adopted by 1539th Meeting of the Judicial Committee of the
Supreme People’ s Court in January 2012 and came into force in June 2012. Judicial Interpretation
[2012] No.5. The provided objectives in the Judicial Interpretation 2012 include the prohibition of
anti-competitive behaviour, the promotion of market competition, and the protection of consumers’
interests and public interests, which are the ultimate goals of enforcement of the AML.

2 Commission White Paper on Damages actions for breach of the EC antitrust rules, COM (2008) 165
final, Brussels, 2 April 2008. Also see Peter Whelan, “Something of a Burden — Is the Passing-on
Defence Appropriate?” (2008) 7(9) Com.L.I. 5-7.

3 Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014
on Certain Rules Governing Actions for Damages under National Law for Infringements of the
Competition Law Provisions of the Member States and of the European Union [2014] OJ L349/1.

4 For more discussion on this debate, see I. Lianos, P. Davis and P. Nebbia, Damages Claims for the
Infringement of EU Competition Law (Oxford University Press, 2015), pp.26 and 30; Renato Nazzini,
“The Objective of Private Remedies in EU Competition Law” [2011] G.C.L.R. 131-146; A. Ezrachi,
“From Courage v. Crehan to the White Paper—The Changing Landscape of European Private
Enforcement and the Possible Implications for Article 82 EC Litigation” in M. Mackenrodt et al (eds),
Abuse of Dominant Position: New Interpretation, New Enforcement Mechanisms? (Springer, 2008),
pp.118-135; B. Dai and L. Lan, Comparative Study on Antitrust Civil Remedy system (Law Press
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China, 2010) (in Chinese); X.H. Jiang, “Private Enforcement Mechanism of the AML” in X.Y. Wang
(ed.), Hot Spots of Chinese Antimonopoly Legislation (Social Science Academic Press China, 2007),
pp.177-202.

5 A. Jones and D. Beard, “Co-contractors, Damages and Article 81: The ECJ Finally Speaks” [2002]
E.C.L.R. 246, 253-255.

6  Eugene Buttigieg, Competition Law: Safeguarding the Consumer Interest (Kluwer Law International,
2009), p.65.
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7 P. Lowe, “The Design of Competition Policy Institutions for the 21st century — The Experience of
the European Commission and DG Comp” (2008) 3 Competition Policy Newsletter 1. See also Sir
John Vickers, Chairman, Office of Fair Trading (OFT), opening remarks at the European Competition
and Consumer Day Conference, 15 September 2005, cited by H. Jenkins, “Protecting Consumers:
Does Competition Help?” (2005) 4 Competition Law 283.

8 G.H. Li, “Research on the Concept of Public Interest in the AML” , Chinese Competition Law Network,
2014, available at: http://www.competitionlaw.cn/info/1113/1617.htm [Accessed 30 July 2019].

9 Xiaoye Wang, “Legislative Objectives of the AML” , available at: http://www.iolaw.org.cn/
showArticle.asp?id=2342 [Accessed 30 July 2019].

10 SGEI could be applied to grant exemption for certain state-initiated anticompetitive behaviour, as
provided by art.106(2) TFEU.
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11 For example, Communication on “Service of General Interest in Europe [2001] OJ C17/4;
Communication on Services of General Interest, Including Social Service of General Interest: a New
European Commitment accompanying the Communication on “A Single Market for 21st Century
Europe” , COM (2007) 725 final; Communication on A Quality Framework for Service of General
Interest in Europe, COM (2011) 900 final.

12 Alison Jones and Brenda Sufrin, EU Competition Law: Text, Cases and Materials, 6th edn (Oxford
University Press, 2016), p.625.

13 The Response of IP Tribunal of the SPC to the 2011 Consultation Paper of the Damages Judicial
Interpretation, available at: http://www.court.gov.cn/zixun-xiangqing-2578.html [Accessed 30 July
2019].

14 Caroline Cauffman and Qian Hao (eds), Procedural Rights in the Competition Law in the EU and
China (Springer, 2016), p.3.
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15 Hedvig K.S. Schmidt, “Private Enforcement ~— Is Article 82 EC Special” in Mackenrodt, Conde
Gallego and Enchelmaier (eds), Abuse of Dominant Position: New Interpretation, New Enforcement
Mechanisms? (Springer 2008), pp.137-163; also see Paolo Giudici, “Private Antitrust Law
Enforcement in Italy” (2004) 1 Competition Law Review 65.

16 Compared with public enforcers, private claimants have more incentives, better information to combat
with some anticompetitive behaviour, especially the breaches directly harming consumers. Also see Kai
Hiischelrath and Sebastian Peyer, “Public and Private Enforcement of Competition Law - A Differentiated
Approach” , ZEW Centre for European Economic Research Discussion Paper No. 29, April 2013.

17 This usually occurs in the situation of the multi-agency jointly enforcing competition law, where the
agencies have not completely independent authority. The three weaknesses have also been summarised
by Giudici, “Private Antitrust Law Enforcement in Italy” (2004) 1 Competition Law Review 65.
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18 Textofarts 101, 102 TFEU, OJ C326/47

19 Text of art.106 TFEU, OJ C326/47.

20 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the Implementation of the Rules on
Competition Laid Down in Articles 81 and 82 of the Treaty [2003] OJ L1/1.

21 loannis Lianos, Peter Davis and Paolisa Nebbia, Damages Claims for the Infringement of EU
Competition law (Oxford University Press, 2015), p.15.

22 Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014
on Certain Rules Governing Actions for Damages under National Law for Infringements of the
Competition Law Provisions of the Member States and of the European Union [2014] OJ L349/1,
para.(3).

23 Article 267 TFEU.

021



BB\ SCHRERHIESE

W S EEET R B RHETTEARY S R - Tl F B E 2= (e FR I I A i S R R B 17 B
RERK °

() o T % R e 3 ——— Ik L 30 2

TEBRERZE B e R E s B R e T ol S R R I IR 2 A > B AR A
RFTEERCE 101 FRA1SE 102 REVIBE R ERFIREILE S TEARER - # A\ IS EEER
E R E AR B2 i AR EC AR HI B ARE TR - FORLRRE R BN T AR AT B 5% g T Y B
TEEESTT o BEAN - EEEEHE TR il R SRR FRHER AN — TR A - BRI
T RFERE AN EAAER - PIEERENGECEEEEL - FTEEEFEZA - 78
R BEA (RIEREME) M (&FE) HHEFHRHENVEGERAET 77U - E (KEETE)
KB 2012 4 (EDAMERE ) oY SBEET R F R E AR BIHE - (RIL - BREDARcH SOEEETE S
Wi (B SR AR A B m] R PR S BB BN TR A B A S B s T R (e M s -

1.Courage v Crehan & »°

Crehan ZE/EER HA S EEE R E IHE R HIP Ba e T BA B ERAVER M - a2 508 3
SHiG Courage (%7K IEL » Courage Fil Courage &2 E]) 2 & sTIVEERAH S
ik o HEEEREG KT ARLARAFE) » DUOHEEME P s R E - i o i
TR H R B8 08 25 08 B [ E R (REE 15 E W HYFR S - Courage fFEILEE B FZAEST
i 0 BOK Crehan SGABEIRATAYEIEHLE (G208 15,000 358%) © Crehan JeA: [ -
fipsse T VIR 2 E B IRRRICGE R T TFEU 55 101 {6 - SR - Es% A Courage ¥l
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24 Commission Green Paper on Damages Actions for Breach of the EC Antitrust Rules COM (2005) 672
final.

25 Courage Ltd v Crehan (C-453/99) EU:C:2001:465.

26 Courage Ltd v Crehan (C-453/99) EU:C:2001:465 at [16]. The four questions referred to the
Court are: “1. Is Article 81 E.C. to be interpreted as meaning that a party to a prohibited tied house
agreement may rely upon that Article to seek relief from the courts from the other contracting party?
2. If the answer to Question 1 is yes, is the party claiming relief entitled to recover damages alleged
to arise as a result of his adherence to the clause in the agreement which is prohibited under Article
81? 3. Should a rule of national law which provides that courts should not allow a person to plead
and/or rely on his own illegal actions as a necessary step to recovery of damages be allowed as
consistent with Community law? 4. If the answer to Question 3 is that in some circumstances such a
rule may be inconsistent with Community law, what circumstances should the national court take into
consideration?” .
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27 Courage Ltd v Crehan Courage Ltd v Crehan (C-453/99) EU:C:2001:465 at [59].

28 Courage Ltd v Crehan Courage Ltd v Crehan (C-453/99) EU:C:2001:465 at [25].

29 Courage Ltd v Crehan Courage Ltd v Crehan (C-453/99) EU:C:2001:465 at [26].

30 Bernard Crehan v Inntrepreneur Pub Co and another [2004] EWCA Civ 637at [267]-{268]; [2004] 2
C.L.C. 803.
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2. Manfredi & '
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31 Manfredi v Lloyd Adriatico Assicuraziono Spa (C-259 to C-298/04) EU:C:2006:461.

32 Courage Ltd v Crehan (C-453/99) EU:C:2001:465.

33 Manfredi v Lloyd Adriatico Assicuraziono Spa (C-259 to C-298/04) EU:C:2006:461 at [55]-[58].
34 Manfredi v Lloyd Adriatico Assicuraziono Spa (C-259 to C-298/04) EU:C:2006:461 at [96].

35 M. Helen Marshall v Southampton and others(C-271/91) EU:C:1993:335.
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60 See D.A. Crane, “Optimizing Private Antitrust Enforcement” (2010) 63 Vanderbilt Law Review 675—
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and Damage Claims for Abuse of Dominant Positions—The Interaction between the Economic
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62 It is argued that the Commission aimed to reduce its workload by leaving purely legal issues to
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p.158.
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64 Albert A. Foer and Jonathan W. Cuneo, “Toward an Effective System of Private Enforcement” in
Albert A. Foer et al (eds), The International Handbook on Private Enforcement of Competition Law,
Ist edn (Edward Elgar, 2010), p.594. In this graph, six hypotheses of public and private remedy
models are created by Foer and Cuneo. Among these remedies, “agency injunction” refers to the
situation where the public agency could issue injunctive order, but no private enforcement is allowed.
“Agency fines” means that the public agency could impose fines on the illegal behaviour. “Follow-
on invade public fines” means that private victims could claim damages from fines imposed by the
public agency. “Follow-on single damages” refers to the situation where damages claim is allowed to
be brought before the court after public enforcement, but no multiple or punitive damages are allowed.
“Stand-alone single damages” means that single damages claim could be brought without any public
enforcement. “Stand-alone additional damages and incentives” means some punitive measures are
added to the “stand-alone single damages” , for example, multiple damages.

65 Emil Paulis, “Policy Issues in the Private Enforcement of EC Competition Law” in Urgen Basedow
(ed.), Private Enforcement of EC Competition Law (Kluwer Law, 2007), p.15.
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66 1t is difficult for indirect consumers to provide effective evidence to persuade the court to grant them
the discovery of some documents. Lianos, Davis and Nebbia, Damages Claims for the Infringement
of EU Competition law (Oxford University Press, 2015), p.39.

67 Hannah L. Buxbaum, “Private Enforcement of Competition Law in the United States—Optimal
Deterrence and Social Costs” in Jurgen Basedow (ed.), Private Enforcement of EC Competition Law
(Kluwer Law, 2007), pp.41 and 60.
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68 Christian Diemer, “The Green Paper on Damages Actions for Breach of the EC Antitrust Rules” (2006)
27(6) E.C.L.R. 309-316; also see Nebbia, “Damages Action for the Infringement of EC Competition
Law: Competition or Deterrence?” (2008) 33(1) E.L. Rev. 23-43.

69 In addition to corrective justice, other pillars include commutative justice, attributive justice, and
distributive justice, etc. Also see: J. Yi, “New Interpretation on the Principle of Fairness in Civil Law”
(2012) 4 Legal Scholars 54-73.

70 Elbert L. Robertson, “A Corrective Justice Theory of Antitrust Regulation” (2000) 49(3) Catholic
University Law Review.
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71 See Lianos, Davis and Nebbia, Damages Claims for the Infringement of EU Competition law (Oxford
University Press, 2015), p.231.

72 W.P.J. Wils, “The Relationship Between Public Antitrust Enforcement and Private Actions for
Damages” (2009) 32(1) World Competition 3-26.
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