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Statutory Co-operation Mechanisms for Cross-Border Insolvencies

in England and America

Author: Kent Anderson Translator: Hongyou SUN Jinhang LUO Wentian WANG
Proofreader: Cheng SUN

Abstract: This paper reviews and compares the legal systems of the United Kingdom and the
United States regarding the recognition of transnational insolvency. First, the English courts’
application of section 426 of the Insolvency Act 1986 is examined. The approach provides that
the English court should assist the foreign court in the insolvency matter. The authors suggest that
courts should use a variety of rational tests to decide whether to grant the application of foreign law.
Second, the author comments on the application of Section 304 of the U.S. Bankruptcy Code by
U.S. courts. It provides that the court may extend its assistance in foreign insolvency proceedings
by weighing six factors. This article points out that over the past decade or so, Section 304 has
been used at a low rate, primarily in support of protectionists. However, it is now recognized by
most people in advance. Finally, after comparing the bankruptcy cooperation systems of the United
Kingdom and the United States, the author concludes that in practice, the standards for approving
foreign bankruptcy petitions are very similar in the two countries. Therefore, the author hopes that
this information will help practicing lawyers to consider the selective application of insolvency
laws around the world. At the same time, it is also hoped that further theoretical discussion will be
sparked on how to choose a good model for cross-border insolvency.

Keywords: Custodian, Foreign Bankruptcy Proceedings, Transnational Bankruptcy Assistance ,
Section 426, Section 304
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1. See RM Goode, Principles of Corporate Insolvency, 2nd ed (Sweet & Maxwell, London,
1997), 495.

2. HE=EEE G ERBAEINER - AW > 25 /i MEEIERRE TS
Ay ~ - E i P AR 2 A S - See Jay Westbrook » “Global Insolvencies in a world of Nation
States” in Alison Clarke(ed), Current Issues in Insolvency Law (Stevens London, 1991) 27 - 36.

. See Goode, supran 1, 495.

4. A ARV BO AT EA Y 2E 4 Y Maxwell 38 {5 X ©] 5T 5L 4% B A1 4 4 ZE o See Christopher
Grierson * “Issues in Concurrent Insolvency Jurisdiction : An English Perspective” in Jacob
Ziegel (ed) > Current Developments in International Comparative Corporate Insolvency Law
(Clarendon Press > Oxford, 1994) 592.

5. BE MR ] g B2 #8252 o See Jay Westbrook » “theory Pragmatism in Global
Insolvencies: Choice of Law and Choice of Forum™ (1991) 65 Am Bankr LJ 547, International
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Bankruptcy: A Post-Universalist Approach “(1999) 84 Cornell L Rev 696.
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FERNZEE > AR RIS AR E » See Junichi Matsushita » “On Current International
Insolvency Law in Japan” (1997) 6 INSOL Int" 1 Insolvency Rev 210.

It > Maxwell (5 A F N — KR TIEEREY - ZhEMEBEEXR » 431
EHH T AE Ay SE R A FE FPHY IEREE © See Grierson - supra n 4.In the United States >
insolvencies involving debtors with over $100 million in assets and the unique issues these
filings raise recently have become known and classified as “mega-cases” . See S Elizabeth
Gibson > A Guide to the Judicial Management of Mega-Cases (Federal Judicial Center,
Washington DC, 1992).

See Goode, supran 1, 496.

Ian Fletcher, Law of Insolvency, 2nd ed (Sweet & Maxwell, London, 1996), 766-767.Cf
Matsushita > supra n 6, 217-218 (JEREE]HATLAH ERAR G ATRBIRYZER] - RIEEHEE H
KBRS )

FrASCE R A R AN S - A AE e #l B o Australia, Corporations Act 1996 > s
581 ; Bankruptcy Act 1994 >s 29 ; Canada ° Bankruptcy and Insolvency Act 1997 »s 271 ;
Ireland > Bankruptcy Act 1988 » s 142 ; and New Zealand » Insolvency Act 1967 » s 135.
HEATIEERL (1986 FAREHEE)

Insolvency Act, 1986, s 426

(1998) 11 USC s 304.

See, eg LoPucki, supra n 5; Robert K Rasmussen, “A New Approach to Transnational
Insolvencies™ (1997) 19 Mich J Int" 1L 1.

R > R1E (BRERBETRR P A4Y) - BREAS SIS 25 At m] DAMRHE ZR Y MY i R B A
A > BIEENE RIS AR - 2RI - T (BEEAEY) MRS LUER - SUNEA G R
#u[E[N - See lan Fletcher, Insolvency in private International Law (Clarendon Press, Oxford,
1999) »246-301.

FEEEHIEFIETEEE » B HUANEAHNEREN - AbiH A 8ER B S ERE -
See Philip Wood, Principles of International Insolvency (Sweet & Maxwell, London, 1995), 254.
See eg Re Commercial Bank of South Australia (1886) 33 Ch D 174, 178.

See eg Re Hibernian Merchants Ltd [1958] 1 Ch 76, 80.

[1989] QB 360.
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21.

22.

23.
24.
25.
26.

27.

28.
29.

30.

il gLy
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11 USC s 362.
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eg Bank of Ethiopia v National Bank of egypt [1937] 1 Ch 513, 524. See also L Collins (ed) >
AV Dicey & JHC Morris > The Conflict of Laws, 13th ed (Sweet & Maxwell, London, 1999),
1141 (Rule 160) ( FLERARE A S EMB A EERE A AYRER] <)

[1989] QB 372, 376.

Ibid.

Ibid.

Re Lawson’ s Trusts [1896] 1 Ch 175 »177. See also Hall v Woolf ( 1908 ) 7 CLR 207 ( same
holding based on s 426" s statutory predecessor ) .

Re Kooperman [1928] B&CR 49. See also Re Levy’ s Trust(1885) 30 Ch D 119, 123-125 (same
holding based on s 426" s statutory predecessor).

Re Hibernian [1958] Ch 76.

Ex p Bernal [1805] 11 Ves Jun 557. Cf Re International Power Industries NV [1985] BCLC
128 ( denying an examination to assist a US Bankruptcy ) .

England v Smith (24 Nov 1999) NLC 2991120404 (CA); Hughes v.Hannover
Ruckversicherungs-Aktiengesllschaft [1997] 1 BCLC 497 (CA ) ; Re Southern Equities Corp
Ltd (1 Mar 1999)(LEXIS > Enggen library - cases file) (Ch) ; Re JN Taylor Finance Pty Ltd
[1999] 2 BCLC 256 (CH) ; Re Business City Exppress Ltd [1997] 2 BCLC 510(CH) ; Re
Focus Ins Co Ltd [1997] 1 BCLC 219(Ch); Re Bank of Credit and Commerce International
SA(No 9) [1994] 3 All ER 764 (Ch) , aff'd [1994] 3 All ER 791(CA); Re Dallhold
Estates (UK) pty Ltd [1992] BCLC 621(Ch). A summary of an unreported s 426 case, Re
Nolisair International Inc(26 Apr 1993)(CA), was provided in Grierson, supra n 4, 604-605.
Ak - A B BB B R 426 R BHAZ Fr YRS SR EGEK - (BRI K 426 iRk
FARE - See Everson v Sec. Trade and Industry [2000] All ER 29 (EC) ( BLE AR
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Paramount Airways Ltd [1993] Ch 223 »229 ; [1992] 3 Al ER 1, 11 (CA) (426 {5&iki#EZRT]
(& NEREHEAZEIRE - N R Z Ak nHR R B AR ) -

Re a Debtor, ex p Viscount of the Royal Court of Jersey [1981] Ch 384; Re Jackson [1973] N
Ir 67; Re Osborn [1931-1932] B&CR 189; Re Bolton [1920] 30 IR 324; Galbraith v Grimshaw
[1910] AC 508; Hall v Woolf (1908) 7 CLR 207 (HC); Re Levy's Trusts [1885] 30 Ch D 119.
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JW Woloniecki, “Co-operation between National Courts in International Insolvencies: Recent
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See Fletcher, supran 14, 191.

See eg Re Bolton [1920] 30 IR 324.

Re a Debtor [1981] Ch 384, 675-676.

Ibid, 674-676.

Re Business Express [1997] 2 BCLC 510, 511 and 513.

Hughes [1997] 1 BCLC 497, 517.

Re BCCI (No 9) [1994] 3 All ER 764.
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Re Dallhold [1992] BCLC 621.

W EARA A HRNEZ B G IEAE 7 i E 4 5 )i - See Australia Law Reform
Commission 45, 1 General Insolvency Inquiry 599. ZAif] » MAAFEE AR H F] 1992 £



47.

48.
49.
50.
51.
52.

53.
54.

55.
56.
57.
58.
59.
60.
61.
62.
63.
64.

65.

66.

67.
68.

il gLy

FiRaNZEHETE] o See Act 210 1992, s 56.

EBHEGE - AERREE HAVWER RRE (1985 £ A ENE) 5 735 FRAVAEE M
ZREMANA (1986 I TEEIE) F55 251 3K - (1985 FAENE) 26 735 SRIHRERE
AN FEIETETREE 1985 AR SATHRENEZE T AANERIY AT § s e~ BiEEIMNRITHY
AN e AL - AEEREE 1986 AN 8 (RFUEEGHET] - BBIMA FISHEM < -
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See eg Westbrook, supran 5.

See n 45 and accompanying text above.

See n 46 and accompanying text above.
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DU R ZFCER R 738 © Re Dallhold [1992] BCLC 621, 626.
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See FAR Bennion, Satuory Interpretation, 3rd ed (Butterworths, London, 1997) 31, 37 (nothing
that “shall” is usually interpreted as mandatory, though courts have read it on accasion to be
directory or permissive).

See eg Re Osborn [1931-1932] B&CR 189.

Re BCCI (No 9) [1994] 3 All ER 764, 785; Re Focus [1997] 1 BCLC 219, 230.

Hughes [1997] 1 BCLC 497, 517.

Re Dallhold [1992] BCLC 621, 627.
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Re Jackson [1973] N Ir 67, 72.

Ibid.

Re Taylor [1999] 2 BCLC 256.
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HIREE - JE R FRIEZZIABERBEEMR P AAREET - B FRIVE AR
BERVEERE S HEVEGA EZFXITHE B H#E M - England v Smith NLC
2991120404 at *19. Regarding the exception for new material facts see section I1.B.4.b.v infra.
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Re southern Equities Corp Ltd (in lig.) England v Smith (24 Nov 1999) NLC 2991120404;
[2000]BCC 123 (CA).

Compare the Insolvency Act 1986, s236 with the Corporations Law 1998, s 596B.

See Re Cloverbay [1991] Ch 90.

Re Southern Equities Corp (1997) 24 ACSR 472.

England NLC 2991120404 at *12, *17.

Re Southern Equities Corp Ltd (1 MAR 1999) LEXIS, Enggen library, cases file (CH).

Laws LJ joined Morritt LT’ s opinion without comment, while Parker J joined with minimal
additional notions: England NLC 2991120404 at *19.

England NLC 2991120404 at *18.

Dicey & Morris, supran 21, 1132 (Rule 157 (2)) .
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Re Taylor [1999] 2BCLC 256; Re Southern Equities Corp Ltd (1Mar 1999) (LEXIS, Enggen
library, cases file) (Ch).

See PB Carter, “Rejection of Foreign Law” (1984) 55 BYBIL 111, 123-124 (citing cases).
England NLC 2991120404 AT *18-*19.

Ibid, *20-*21 (emphasis added).

See Carter, supran 82, 122.

See Dicey & Morris, supra n 21, 81-88 (citing authorities).

Re Focus [1997] 1 BCLC 219.

Ibid, 232.



90.
91.
92.

93.

94.

95.

96.

97.

98.

99.

100.

101.
102.

103.

104.

105.

106.
107.

108.
109.

110.

il gLy

Ibid, 230.

[1997] 1 BCLC 497 (CA).

EEE - ZEHHE[55 TEFZ R EH R AEES - See eg Commissioner of Ins v Electric
Mutual Liability Ins Co (1999) 711 NE 2d 600 (Mass); Re Electric Mutual Liability Ins co Ltd
(No 2) (1998) 688 NE 2d 947 (Mass).

et Ry IR AR B A E] » (H — B AR SR o L - B S EE R B B #R[E - See
Hughes[1997] 1 BCLC 497, 501.

Ibid, 524.

Ibid, 521.

See also England NLC 2991120404 at *19 (quoted in relevant part in n 67, supra).

See Charles Booth, “1978 fEa 7 AN A ZE A S5 BlES FLaf A AR 527 (1991) 9 Bu Int™ 1
LJ1.

See eg Victrix SS Co SA v Salen Dry Cargo AB (1987) 825 F 2d 709 (2d Cir). Cf Refco F/X
Associates Inc v Mebco Bak SA (1989) 108 BR 29 (SDNY) ( 5| E4NF R FATF E BT 7= A%
FEHE 304 RRFGTEA ) ©
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11 USC s 101 (24).
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il T EE S - 28 USC s 1410.
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Fed R Bankr P 1013.

Fed R Bankr P 7001-8020

Lawrence P. King (ed) Collier on Bankruptcy, 15th ed (Matthew Bender, New York, 1998)
1304.03 [3].

11 USC s 304(a).

See eg Re Tam 107 BR 838, 842 (Bankr SDNY 1994) (denying Cayman liguidation that was
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Collier, supran 104, 1304.02[1].

Re Brierley (1992) 145 BR 151, 159 (Bankr SDNY) ( (EERELEEIYE A » 304 (FHIF
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Goerg v Parungao (Re Goerg) (1998) 844 F 2d 1562, 1568 (11th Cir).
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11 USC s 109(b)(3). See eg Re Culmer (1982) 25 BR 621 (Bankr SDNY).

See eg Re Rubin (1993) 160 BR 269, 274 (granting injunctive relief against American creditors
from proceeding against the debtor’ s assets).

11 USC s 304(b)(1)(A)-(B).

See eg Allstate Ins Co v Hughes (1994) 174 BR 884, 891 (SDNY).

See eg IRS v Ernst & Young Inc (Re Ernst & Young Inc) (1991) 135 BR 521, 524 (SD Ohio)( #ft
PRSPk o B R EF U ST B A\ BRI A ) -

11 USC s 304 (b)(1)-(2).

Koreag, Controle et Revision SA v Refco F/X Assocs Inc (Re Koreag) (1992) 961 F 2d 341,
348-349 (2d Cir).

11 USC s 304(b)(1)-(2).

See eg Koreag v Refco (1992) 961 F 2d 341, 348.

11 USC s 304(b)(3).

See eg Re Culmer (1982)25 BR 621, 624 (sic).
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